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Strategic Wellness Planning

◼ What is your goal as employer?

◼ Does your wellness plan design drive and sustain 
desired behaviors?

◼ More than money – intrinsic motivation

◼ Developing a culture of well-being

◼ With COVID vaccines – risk vs. reward
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Legal Considerations for Employers
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Legal Considerations for Wellness Plans

◼ HIPAA nondiscrimination

◼ ACA 

◼ ADA 

◼ GINA

◼ Taxation of rewards

◼ Title VII

◼ Potential state laws

◼ Collective bargaining 
obligations

◼ Pay Equity 

◼ Fair Labor Standards Act
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The Americans with Disabilities Act (ADA) 

◼ Employer may not:
⚫ Make disability-related inquiry: questions likely to elicit information 

about a disability

⚫ Require Medical exam: procedure or test seeking information about 
physical or mental impairments or health

◼ Exception:  if part of voluntary wellness program

◼ Bona Fide Benefit Plan Safe Harbor
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EEOC Regulations (2017)

◼ To comply with ADA, wellness program must:
⚫ Be reasonably designed to promote health or prevent disease

⚫ Provide reasonable accommodations

⚫ Be voluntary (including limits on rewards)

⚫ Provide prescribed notice to participants

⚫ Follow confidentiality rules
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EEOC Regulations (2017)

◼ Voluntary
⚫ May not require employee participation or take adverse 

employment action or retaliate against employees who do 
not participate

⚫ May not deny coverage under a benefit plan for 
employees who do not participate

⚫ May have permissible financial incentives – 30%
◼ VACATED – AARP v EEOC
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AARP v. EEOC

◼ AARP: 30% incentive limit is too high and inconsistent 
with the meaning of “voluntary”

◼ EEOC: our interpretation should be given deference

◼ Court: insufficient evidence that 30% cap on incentives 
is the “right” number for determining voluntariness

◼ Result: EEOC required to reconsider rule

◼ Status:  30% limit vacated effective 1/1/2019
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Concern with Incentives

◼ At what point does the reward become 
coercive?
⚫ Employee fees compelled to divulge medical information 

or submit to exam

⚫ Is there a set amount/percentage?

⚫ Is it the same for everyone? 
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EEOC Proposed Regulations (2021)

◼ Wellness Program is voluntary if:
⚫ its part of a group health plan (GHP) and meets HIPAA 

rules for health-contingent programs; or 

⚫ Its not part of a GHP and the reward offered is not more 
than de minimis
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Is your Wellness Plan part of a GHP?

◼ 4 Factors
⚫ Offered to those enrolled in health plan only?

⚫ Reward tied to cost sharing?

⚫ Vendor contracted with health plan?

⚫ Wellness plan term of coverage under health plan?
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HIPAA Rules for Health-Contingent 
Wellness Incentives
1. Reasonably designed to promote health

2. Annual opportunity to participate

3. Incentive limited to 30% of the cost of coverage

4. If unreasonably difficult or medically inadvisable due to 

medical condition, must provide “reasonable alternative 

standard”

5. Written notice describing program in plan materials
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EEOC Proposed Regulations (2021) 

◼ If not part of group health plan – Reward may be no 
more than de minimis

⚫ water bottle 

⚫ gift card of “modest value”

◼ NOT de minimis: paid annual gym membership, airline 
tickets, $600/year surcharge for failure to participate 
in wellness program
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GINA

◼ Restricts employers from acquiring genetic info

◼ Prohibits health plans from discriminating based on 
genetic info

◼ Wellness plan concern if:

⚫ Genetic tests/service and medical history

⚫ Incentive for spouse’s information collected
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GINA

◼ Permits financial incentives for spouse to complete health 
risk assessment or biometric screening if…
⚫ Reasonably designed to promote health or prevent disease

⚫ Cannot deny health plan or benefit package access if don’t 
participate

⚫ Limit on financial incentives – mirrors the ADA limit

◼ COVID vaccine incentive for spouses – GINA “trap”
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Employer Response to EEOC

◼ February 2, 2021 letter from 40+ business groups

◼ “Legal uncertainty about providing such incentives, 
however, has many employers concerned over liability 
and has made them hesitant to act.”

◼ “We, therefore, urge the EEOC to issue guidance 
providing clarification on the extent to which employers 
may offer their employees incentives to vaccinate.” 
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EEOC Proposed Regulations (2021) –
Withdrawn 
◼ NOT SO FAST MY FRIEND – Per EEOC (2/12/21)…

“In January 2021, the U.S. Equal Employment Opportunity Commission forwarded to 
the Federal Register one or more Notices of Proposed Rulemaking (NPRMs) and one or 
more Final Rules. The regulatory documents listed below were not published in the 
Federal Register by January 20, 2021. Accordingly, pursuant to the Memorandum on 
“Regulatory Freeze Pending Review” issued on January 20, 2021 by White House Chief 
of Staff Ronald A. Klain, these regulatory documents have been withdrawn from the 
Office of the Federal Register and removed from the EEOC’s website:

◼ NPRM – Amendments to Regulations under the Americans with Disabilities Act

◼ NPRM – Amendments to Regulations Under the Genetic Information Nondiscrimination Act
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https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/regulatory-freeze-pending-review/


Current EEOC Rule

◼ Q: What amount of incentive in a Workplace 
Wellness Program makes the program 
involuntary?

◼ A:  We don’t know.  
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Current Practical Implications

◼ COVID-19 Vaccine Incentive Programs
⚫ Can you provide incentives to your employees to be 

vaccinated?

⚫ What limits are there on incentives? 
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ADA and COVID Vaccines

◼ EEOC Guidance:
Q: Is the administration of a COVID-19 vaccine … a “medical 
examination” for purposes of the ADA? 

A:  “The vaccination itself is not a medical examination.” (12/16/20)

Q:  Is asking or requiring an employee to show proof of receipt of a 
COVID-19 vaccination a disability-related inquiry? 

A:  “No ….” (12/16/20)

◼ BUT once go beyond proof/documentation, may bring ADA 
into “play”
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Vaccination Incentive Approaches

Example 1: Employer will grant two additional days 
of PTO and a $50 gift card to any employee that 
provides proof of having received the vaccination.  

◼ Advantages?

◼ Potential issues?
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Vaccination Incentive Approaches

Example 2: For those employees not covered under 
the employer’s medical plan, the employer will 
reimburse employees for the cost of the vaccine, 
wherever they choose to obtain it. 

◼ Advantages?

◼ Potential Issues?
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Vaccination Incentive Approaches

Example 3: Employer contracts with a local health system to 
host a COVID vaccination clinic at its workplace for its 
employees.  Employer pays all costs.  For those employees in its 
medical plan, Employer submits claims through the plan.  For 
those not covered, the employer pays for the vaccinations from 
its general assets. 

◼ Advantages?

◼ Potential issues?
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Helpful Vaccine Resources

◼ Ogletree Deakins COVID-19 Resource Center

◼ Ogletree Deakins Sample Vaccine Program Policy

◼ Ogletree Deakins Vaccine Distribution 50-State Survey
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https://ogletree.com/coronavirus-covid-19-resource-center/
https://ogletree.com/app/uploads/covid-19/Ogletree-COVID-19-Vaccination-Policy-Flyer.pdf
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